
 
 

5th October 2009 
# 

DETERMINATION OF APPLICATION TO RECORD A  
PUBLIC RIGHT OF WAY, CYFARTHFA 35.  

 
Unless otherwise stated, all PRoWs in this Item are claimed PRoWs. 
 
A. THE ROUTE 
 
1.1 Description of Claimed Route 
 

A claim to record a PRoW (footpath) from Cwm Glo Road to Pencoedcae Cottages 
was submitted to MTCBC on 7th January 2003. This was referred to as Claim 
A763/4/166n and now known as Cyfarthfa 35. 

 
In addition, an application was received by MTCBC on 31st January 2008 to record a 
number of PRoW across land at West Merthyr. At that time, the majority of Cyfarthfa 
35 was included as Cyfarthfa 19 and 21. 

 
As depicted on the Plan, Appendix 4, the route commences at Point A, a field gate 
and adjacent stile leading off Cyfarthfa 36, at grid reference SO03570573. It 
proceeds downhill on a grass track in a general south-easterly direction, crossing the 
Nant Cwm Glo and then continuing alongside this stream before crossing the Nant 
Llwyn yr Eos immediately before the confluence of the two streams. It passes the 
ruins of Gelli Du Farm and then continues up a slope to cross Cyfarthfa 34, grid 
reference SO03690555.  Cyfarthfa 35 now changes to a general southerly direction 
and goes through old spoil tips uphill to the ruins of Pencoedcae Cottages and then 
continues to its termination on the Cwm Du Drift Incline, Cyfarthfa 39, Point D, grid 
reference SO03730534. 

 
 Officers have been advised that they should also consider the route on the ground.  

There is a clearly defined and well-used path around the eastern side of Gelli Du 
Farmyard.  They therefore present the route marked with a dashed line between 
Point B, grid reference SO03630560 and Point C, grid reference SO03670558 on the 
Plan for determination, Cyfarthfa 139. 

 
Since March 2008, the route now known as Cyfarthfa 35 has been dealt with under 
different names, Cyfarthfa 30, 45 and 47; these are encapsulated into Cyfarthfa 35. 

 
1.2 Land Ownership 
 

The land is owned by Merthyr Village Ltd. 
 
1.3 Maps 
 

The claimed route is depicted on the 1876 Board of Health Map, and on the 1875 OS 
map and is joined by Cyfarthfa 34, 36 and 46. The route is also depicted on the 
1919, and 1957 editions of the OS map where it is also joined by these three routes 
and by Cyfarthfa 39.  The section around Gelli Du Farmyard is omitted from the 1978 



 
 

OS map although it is still joined by the four other claimed routes. The entire route 
and its junction with the four other routes is depicted on the 2005 edition. 

 
1.4 Aerial Photographs 
 

The claimed route is clearly depicted on a 1967 and a 2008 aerial photograph.  
 
1.5 Government Orders and Records 
 
1.5a Planning Applications and Applications to Suspend Public Rights of Way 
 

Cyfarthfa 35 formed part of the Application to Suspend which accompanied the 
Planning Applications by the National Coal Board (NCB) in 1966 and 1970.  It was 
depicted as Footpaths F and H on the NCB Map and was referred to as Footpaths F 
and H and described in detail in paragraphs 6 and 8 of the NCB’s Footpath 
Application which state: 

 
at paragraph 6, 

 
“A footpath delineated and marked “Footpath F” on the Map and which runs 
from the footpath described in paragraph 2 above at the said point numbered 
4 on the Map in a general South-Easterly direction for a distance of about 160 
yards to Gelli-ddu”. 

 
and at paragraph 8, 

 
“A footpath delineated and marked “Footpath H” on the Map which runs from 
a footpath described in paragraph 9 below at a point (numbered 16 on the 
Map) about 40 yards South South East of the ruins of No. 1 Pen-y-Coedcae 
Cottages and extends in a general Northerly direction for about 280 yards to 
Gelli-ddu”. 

 
Three of the other footpaths which were subject to the Application to Suspend, 
Footpaths B, G and I, join this claimed route. 

 
Footpaths F and H terminate on the northern and southern boundaries respectively 
of Gelli Du Farmyard. Cyfarthfa 35 however, joins the footpaths F and H together. 

 
It was two of the twenty nine footpaths described in the Vehicular Routes 
Application. 

 
This route was outside the area included in the 1986 and 1988 National Coal Board 
Opencast Executive Applications, but on the Map which accompanied this 
Application, Cyfarthfa 35 was marked as a path in its southern section and a track in 
the north. 

 
Officer’s interpretation is that Cyfarthfa 35 is one of the routes the Inspector referred 
to in his Public Inquiry Report when the planning appeals for the two Merthyr Village 
Ltd Applications of 2002 were determined by Public Inquiry in 2006.  

 



 
 

1.6 Site Visits 
 

Officers have walked this route and found it as described above, both in relation to 
the claimed route and the detour around the farmyard. 

 
B. CONSULTATION 
 
1.1 MTCBC Internal Departments  

No response received. 
 
1.2 Investigation Reports 
 

An investigation report into this route, Cyfarthfa 35, was issued in June 2008.  
 
1.3 Observations and Information from Applicants and Other Users. 

 
1.3a The Claim 

 
The main claimant, Mr Malcolm Connolly, submitted: 

 
 a schedule describing the claimed route; 

6 correctly completed evidence forms, all showing a minimum of 20 years use, one 
21 years, one 26 years, two 30 years and two 40 years, all claiming this route as a 
footpath; four claimants subsequently submitted maps depicting their claimed route; 
a copy of a current Ordnance Survey map with the claimed route coloured yellow; 

 a copy of the 1921 OS 6” – 1 mile map with the claimed route coloured yellow; 
a copy of a map produced in 1966 by the National Coal Board (NCB) with the 
claimed route coloured yellow; 
correctly completed forms WCA 5 (Application to modify the Definitive Map); and 
 WCA 7 (confirming that the main claimant has served notice on the owner/occupier). 

 
1.3b Interviews with Claimants 

 
The main claimant and 5 of those who had completed evidence forms were 
interviewed. 

 
In addition to the documentary evidence described above, claimants gave evidence 
specific to this route. 

 
1.3b(1)Mr Brian Thomas stated that until 2006 he had walked all of the routes which he has 

claimed and many others, at least once a month for the previous 30 years. He no 
longer walks these routes because of illness.  He occasionally used these routes as 
a short cut if visiting friends in Heolgerrig but mainly used them for recreation and 
enjoyment of the countryside. 

 
Mr Thomas submitted additional notes which he has made on each of his claimed 
routes and a map showing these.  His statement “this is an interesting walk, I take 
notes on wildlife, birds etc” applies to all of his claims.  

 



 
 

He has always believed that he has a right to use the paths and no one has ever 
challenged him while using them. His grandfather and his grandfather’s brother-in-
law used to work in Cefn Coed and would have had to use at least half of these 
paths when going to work. He has only sought or been given permission once – 
when going on the Merthyr Village site with the Merthyr Naturalists. 

 
He has often seen other people using these routes – some on horseback or on 
bikes.  The paths have always been the same, are well-worn, well-trodden.  He 
occasionally goes off the main routes, e.g. to go to the ponds and also walks on 
other paths and on rough terrain over the whole of the Merthyr Village Site. 

 
Mr Thomas also submitted a number of documents: 

 
1. a schedule describing this and other claimed routes and stating when he last 

walked each of the routes.  In this submission he stated that he has walked this – 
and the other claimed routes on a regular basis since 1977; 
 

2. a map depicting each of his claimed routes; 
 

3. a copy of a letter from Mr. John Walters, Project Director, Merthyr Village Ltd., 
giving conditional permission to Mr Thomas and other (listed) Councillors of the 
Merthyr Naturalists Society to go on a walk on the Merthyr Village Sit; and 
 

4. a photocopy of an article about Robert and Lucy Thomas (early developers of 
coal mines in this west Merthyr area). 

 
Mr Brian Thomas described this route, 

 
“With this walk I would start at a stile on a claimed footpath on the Cwm Glo 
Road to Upper Wern and this I did the last time I walked the route in 
September 2006.  Taking a right turn down a sloping track you go through a 
small grove of trees and then cross Nant Cwm Glo.  Take a S.E. direction 
along the bank of stream and then cross the Nant Llwyn-yr-Eos short walk 
away from both streams meeting at their confluence.  The ruins of Gelli-Ddu 
farmhouse to the right are before another slope to meet the disused incline 
track.  Continuing up this track in a southerly direction to the ruins of Pen y 
Coedcae Cottages continue through the ruins along a claimed path Lower 
Colliers Row to Gernant Lane and the Cwm du drift main haulage tramroad 
section”.  

 
Mr Thomas’ evidence relates to the period 1977 – 2006. 

 
1.3b(2)Mr Donald Jones confirmed the line of this route.  He stated that he walks it for 

pleasure and has done so since he came to live at Ynysfach when he was 21 (now 
76).  He now assumes he is trespassing on this land (Mr Jones referred to the 
Merthyr Village Site) – but used not to think so.  He has only once asked permission 
to go there (as part of a group); he keeps to the line of the route but on occasion 
wanders off to look at different things.  He stated that there are no stiles, gates or 
signs along this route. 

 



 
 

Mr Jones’ evidence relates to the period between 1950 – 2007. 

1.3b(3)Mr Lewis Lewis has not submitted any maps in evidence but clearly demonstrated 
his knowledge of the routes on the maps shown to him.  He commented on the 
claimed routes and many other tracks on the Merthyr Village Site. 

 
Mr Lewis stated that he was born and brought up in this area (Lower Colliers Row, 
within the Merthyr Village Site), worked in this area, bought a house there in 1964 
and only moved because the house was too small when his children were born.  For 
the past 20 years he has only used the claimed routes for pleasure and, in fact, is on 
the Site most days, but prior to 20 years ago, he used the routes for both access to 
work and for pleasure, and in fact always rode on most of them, especially as a 
young man with a group of others (whom he named).  He therefore affirms that there 
should be far more bridleways on the Merthyr Village Site.  

 
He stated: 

 
“No one has ever tried to stop me going up there and I can take anybody up 
there and show them the way around, all the paths, the stiles and gates.  
 
During the 1920s strike the men were up there digging in the Patches, shallow 
pits for coal and these are now filled with water. There is no mining 
subsidence on the area or this water would drain away. There’s a lot of history 
there, you have to know where to go, the dissenters church, Cyfarthfa Feeder, 
you can go along the canal bank for a long distance, there’s lots to see, the 
sidings, screens for the old Cwm Pits, Abernant Tunnel from the Cyfarthfa 
crossing, Lucy Colliery”. 

 
Mr Lewis demonstrated an enormous local knowledge and knowledge of the history 
of the area and related historical anecdotes re routes of the trains etc and of 
individuals using the various paths.  He described the position of stiles and gates on 
the Merthyr Village Site in detail. 

 
Mr Lewis Lewis confirmed the route of this specific claim on a map and stated that 
he has used it regularly all of his life.  He described occasions when, as a young 
man, he gathered horses from the Waun and drove them down this claimed route 
(and others) to Colliers Row.  Mr. Lewis then detailed the position of a stile near the 
church (Cwm Glo Chapel).  Other than the new “Danger” signs, the only other signs 
Mr Lewis recorded were those of CCW.  

 
He stated that no one has ever stopped him going up there and until recently the 
whole area was open. “I never even thought about whether or not we had a right to 
go there”. 

 
He continued: 

 
“They spoiled the route of the Parish Road when they built the A470 when 
they tipped waste into the gutters and filled up the railway track. 

 



 
 

No one ever stopped us going up there, until recently, the whole area was 
open, courting couples always walked up the Parish Road and there were 
always pimpers there. 

 
I never even thought about whether or not we had a right to go there.  We 
lived there, nobody ever stopped us. As well as walking and riding on the 
paths we went bird nesting.  And when I was a child it was all open, it’s only 
since about 1964 that any fences or stiles have been erected”. 

 
Mr Lewis Lewis’ evidence covers the period between 1940 and 2009. 

 
1.3b(4)Mr Paul Brown confirmed the route on a map and that he uses this specific route to 

access the Waun and further walks. 
 

He used to walk on this and several other routes in the West Merthyr area, on 
average, two or three times a month, perhaps less during winter – and has done so 
since he moved to Heolgerrig in 1979.  He believes he has a right to walk this path 
(and the others) and has never sought or been given permission to use it.  He stated:  
 

“I believe there is a right of access going back before the time of Celtic 
Energy’s Application.  I have spoken to a lot of other people from Heolgerrig 
who have walked the same routes and neither I nor they have ever been 
challenged about using this route”.  

 
Mr Brown stated that he, his wife and son would go for walks in this area and he also 
uses these walks to take photographs. 

 
He described a number of routes which he uses, saying that he uses far more than 
he actually claimed, going south as far as the Cwm Woods.  Mr Brown stated that he 
can no longer use the Merthyr Village area because it is fenced.  He stopped using it 
early 2008; an additional reason was that there was the run-up to the election and he 
didn’t have as much time as usual (Mr Brown is a MTCBC Councillor). 

 
Although he stated categorically that he has walked the whole site, he can’t actually 
delineate further specific paths on the map and stated, 

 
“No one has ever challenged me and I have always thought I have a right to 
walk these paths”. 

 
Mr Brown said that in the main he followed the routes on the map – although some 
routes on the ground are more clearly defined than others.  He usually spent about 2 
hours out walking and would criss-cross a number of routes although always kept to 
the routes when clearly defined.  The routes have not changed during the period of 
his usage. 

 
Mr Brown’s evidence covers the period between 1979 and 2008. 

 
1.3b(5)Mrs Charlotte Connolly stated that she and her father had been born at Lower 

Colliers Row and her mother at Melincanaid and her family have walked the paths on 
the whole area all their lives.  



 
 

 
She was brought up at Lower Colliers Row and at that time her grandmother lived at 
Melincanaid so Mrs. Connolly regularly used this route to visit her.  She and her 
husband lived at Lower Colliers Row when they were first married.  

 
Mrs Connolly only began using the routes in the north of the Merthyr Village Site 
after moving to the Heolgerrig area but she did not have to invent them, they already 
existed.  She sees these paths (in the north, the Heolgerrig area) as more-used 
these days than those in the south – apart from the Parish Road. 

 
Mrs Connolly has used this route regularly over the last 11/12 years.  She accesses 
this by the stile by the Juniors and has found protected species (wax cap) along this 
route.  

 
Her father and many other men walked certain routes to go to the Cwmdu and the 
Lucy Thomas Pits and in addition, men came from the Castle Pit over past 
Melincanaid and the men came over the mountain and from Heolgerrig using all the 
footpaths. 

 
Mr and Mrs Connolly have regularly used many of the claimed routes, for example, 
to walk their dogs, – even after being prevented from doing so when the area was 
fenced.   

 
Mrs Connolly also pointed out that if people were prevented from using the Merthyr 
Village Site there would be more dog fouling of streets and people would become 
more unhealthy as they have lost this area for exercise.  

 
She has never asked permission of anyone to use it. 

 
Mr and Mrs Connolly confirmed that they have never sought or received permission 
to go on any of these claimed paths; they have never had their use of the paths 
challenged. 

 
 Mr Connolly’s evidence covers the period between 1953 – 2009. 

Mrs Connolly’s evidence covers the period between 1945 and 2009. 
 
1.3b(6)Mr Glanmor Williams began the interview by saying that he has known the area very 

well all his life as his grandmother lived at Cwm Glo cottages (where there was also 
a field and an orchard) and this lane was the regular access there.  He has used the 
route since being taken there as a baby.  

 
He displayed extensive knowledge of people who used to live in the area and their 
use of it.  Mr Williams stated when he was younger he (and others) regularly used 
this route on the Waun where they played cricket to the east and rugby and football 
to the west of the track.  The Home Guard also used this route on the Waun where 
they exercised. Mr Williams uses it for pleasure and as a short cut to different places. 

 
He said that he has used this whole area for a very long time and that the Coal 
Authority has only now fenced off the area because of danger to people – why then 
is it not dangerous for animals? 



 
 

Mr. Williams has always believed that he has had a right to use this and other routes, 
there has never been any objection to anyone using them and he has neither sought 
nor been given permission to use the routes he describes. 

 
Mr Williams’ evidence covers the period between 1955 and 2007. 

 
1.3b(7)Mr Elwyn Marshall  
 

Mr Elwyn Marshall was born in 1927. He was raised close to Mayor’s Square, 
Heolgerrig then 61 years ago moved (across the road) to Gernant Lane. 

 
He made several statements which apply to all of the routes which he uses, including 
this one: 

 
• “The Waun to me has always been open, it covers the whole of the Merthyr Village 

Site”. 
 

• “The Waun has always been our back garden. My daughter says this too. We have 
all always gone there for pleasure not for work”.  

 
• “There have never been any signs or notices there until Merthyr Village put up 

‘Danger’ signs”. 
 

• With reference to all of the routes and the whole site, EM says “I have walked here 
since 1938, for the last 78 years. It is awkward to explain because I do not 
understand the map but I’ve always gone on whatever track I fancied - and 
everybody else does the same”. 

 
• “In the 1930s, the chapels were full and you would see dozens of people walking 

these tracks on a Sunday after chapel”. 
 

• “As far as I am concerned there is no such thing as a right of way, we all just went on 
the site and walked where we wanted. We would take any path that took our fancy. 
Nobody ever stopped us until two years ago when they fenced in the site. I haven’t 
gone anywhere that’s been fenced in since then, I wouldn’t go through the gates or 
fences, I wouldn’t go onto other people’s property”.  

 
• Mr. Marshall stated that he has never been challenged while using these routes. 

 
• “I can show anybody anything up there. I know all the routes but I can’t understand a 

map and can’t show you on a map. I could use any of these tracks”. 
 

• Mr. Marshall commented on the danger on the site. “There have always been holes 
there, it’s common knowledge but I’ve walked there for over 70 years and only 
remember one accident. A boy from Cae Draw was playing on the screens and lost a 
leg”. 

 
 Mr Marshall’s evidence covers the period 1931 - 2009. 
 

 



 
 

 
1.3b(8)Mr Philip Jones (main claimant for Cyfarthfa 33) stated that he has lived at his 

current address for 20 years and has used both Cyfarthfa 33 and Cyfarthfa 34 
regularly. He described them both as being extensively used and also stated “elderly 
people in the village have always said it has been a right of way”.  

 
 Mr Jones’ evidence covers the period between 1982 – 2007. 
 
1.3b(9)Mr Donald and Mrs Linda Davies, claimants for other routes, have lived for 40 years 

at Heolgerrig and have used this and many of the routes over the Merthyr Village 
Site regularly throughout this period. There was never any concern over walking 
anywhere on the site until recently. Mr and Mrs Davies explained that they walk their 
dog twice a day, he in the night and she n the morning. They try to walk circular 
routes, sometimes shorter walks than others and generally, Mrs Davies has walked 
on more of the routes than her husband. Mr Davies also said that he has regularly 
taken his grandchildren there and their grandson has used certain routes on a 
pushbike. 

 
Mr Davies stated that he has extensive knowledge of the whole site. He has walked 
all of the footpaths on the area for many years and described the many historical 
sites there, for example, the Dissenters Chapel to which access has now been 
denied although he has accessed it for at least 40 years; until 20 years ago outdoor 
services were held there. Mr Davies has always assumed that there have been 
rights there (the Merthyr Village Site) for hundreds of years and has gathered this 
information from people who have always lived there. Mrs Davies agreed and also 
said “people before us had a right to use it and the old miners used it”. Mr Davies 
pointed out that the tramways are not dangerous. He moved to Shirley Gardens in 
the 1960s and has a friend who knows the whole area very well and who took him 
around everywhere.  

 
Mr and Mrs Davies agreed that it is more difficult to follow their used routes on a map 
than on the ground - but they know them very well. 

 
They use this route often as part of a circular route, for example, leaving Heolgerrig 
on Cyfarthfa 33, going along Cyfarthfa 34 then up Cyfarthfa 35 and returning via 
Cwm Glo Road. 

 
No one has ever questioned their use of this route and both stated that if there were 
any ‘private’ signs they would have found different routes.  

 
Mr Davies also stated that no one has ever challenged them concerning their use of 
these routes and continued: 

 
“I met a Coal Authority engineer – spoke to him and asked his attitude re 
fencing. He stated that he was coming to check fences. He made no other 
remarks about the fencing and he didn’t say anything about me walking there 
although, of course, he saw me walking there”. 

 
Both Mr and Mrs Davies stated that they would not walk across a field or any private 
land. They maintain that no one has ever tried to prevent them from using the paths 



 
 

although they are aware that at least one, in the north, was blocked at one time in 
the recent past. 

 
Mr Davies stated that he knows they are not supposed to walk the Merthyr Village 
Site now as it has been fenced off “but we carry on as usual”. Mrs. Davies agreed 
saying “we know it’s at our own risk”. Mr. Davies also stated 

 
 “I cannot see why people aren’t allowed to access the area. There were 

chapels/houses/tramway etc there, people lived there, so why should people 
today be discriminated against from people years ago?” 

 
Mrs Davies added, 

 
 “There was never an issue about going on there, I don’t think about it, 

generations used it, the footpaths have been marked out by generations of 
use”. 

 
Mr Davies also pointed out that stiles on the site indicate that the land is for people to 
use.   

 
They also stated that there are far more used paths than have currently been 
claimed; these are all used by many people and they always see people on the 
routes.  

 
Mrs Davies stated, 

 
 “People are there all the time – we all go at different times – one man meets 

his friend from Caedraw every morning and then goes around on the 
tramroad”. 

 
Mr Davies’ evidence covers the period between 1967 and 2007. 
Mrs. Davies’ evidence covers the period between 1967 and 2007. 

 
1.3b(10)Mr David Phelps stated that he has used this route for most of his life and his wife 

for all of her life as she was brought up at Pencoedcae Cottages and her aunts and 
grandmother lived at Gelli Du. Mrs. Phelps would use this route as one of two 
alternatives to go to school each day – dependant upon which field the cows were in. 

 
They married in 1953 and lived at Gelli Du before moving to Pantycelynen so they 
both know the whole area very well (Mr. Phelps referred to the Merthyr Village Site). 

 
Mr Phelps still uses this route regularly but not as much as in previous years.  

 
He described many routes and their links to each other, many are claimed footpaths, 
all of which he has used regularly. He stated that all of the tracks on the Merthyr 
Village Site link one with another and they are all clearly defined,  

 
“Everything links up to the Parish Road and all link to each other and lots go 
over towards Blaencanaid or to the Wern”. 

 



 
 

Mr Phelps also stated that he could have put at least another 10-12 claims on the 
map, ones which he and other people have always used. 

 
Mr Phelps stated that he has ridden and walked on the whole area from below 
Blaencanaid to the top of Blaencanaid, the Mayor’s Square and all of the area down 
to the Parish Road.  He found difficulty in identifying routes on a map, but 
nevertheless, attempted to trace all the claimed routes on a map and said he had 
walked every single path. He went shooting and walking and took his two sons 
walking and shooting on every single path, saying, 

 
“that used to be our weekends, shooting and fishing.  There were four ponds 
– one near the Parish Road near Rhydycar, the Snakey alongside the Road, 
one big one on the left side of the Parish Road and one in Coedcae”. 

 
The only time Mr Phelps has either sought or received permission to go anywhere on 
the Merthyr Village Site was when he had permission from the Davies brother’s 
father to go shooting – although the permission was to carry a gun, not to walk there. 

 
Mr Phelps described the beauty of the area and said that there was evidence of 
much history there, for example all the industry and non-conformism. 

 
He has never been challenged in relation to his use of the routes although he is 
aware that others have been told off for having dogs loose in the area. Mr Phelps 
stated that he has seen “stacks of people walking the paths”; describing men from 
Abercanaid and Pentrebach walking their dogs over all of the paths on the site and 
also people from Heolgerrig and Swansea Road. He also gave evidence of regularly 
seeing horses being ridden there (on routes which are now claimed bridleways). His 
evidence of vehicular use, however, was from ‘years ago’, for example, vehicles on 
the Parish Road and access to Pencoedcae Bungalow. 

 
Mr Phelps found difficulty tracing the routes on a map; he said,  

 
“I could walk them tomorrow, I know them all – not so easy to describe when 
looking on a map. Although signs are up, people are still walking there. The 
land is altering daily because people can’t access it so easily and paths need 
cutting back”. 

 
He nevertheless followed a number of the routes on an NCB map. 

 
Mr Phelps stated that he still walks on the Merthyr Village Site – and so do others.  
He no longer goes into bulk of the site,  

 
“but if I have a bit of weather I will do it again, and take my great 
grandchildren there when they’re a bit older”. 

 
Mr Phelps concluded by saying that everything he had said could be backed by 
Celtic Energy who produced a map (an NCB 1966 map, loaned to the Council by Mr. 
Phelps) showing all of the footpaths.  

 
Mr Phelps’ evidence covers the period between 1950 and 2009. 



 
 

Mrs. Phelps’ evidence covers the period between 1940 and 2009. 
 
1.3b(11)Mr and Mrs Mold stated that they have regularly used this route for walking their 

dog for approximately 40 years. They are no longer able to use it as frequently as 
previously because of health problems. They stated that many people from several 
parts of Heolgerrig walk on the Waun. 

 
 They have lived at Heolgerrig for 42 years and used specific paths (from Heolgerrig 

and onto the Waun) in the north of the Merthyr Village Site regularly for this whole 
period. 

 
 Mrs Mold stated that she understands that these paths have always been rights of 

way and has walked a dog on them for a long time; she notes that she always sees 
other people using them. 

 
 Mrs Mold stated that when they had a dog they walked daily but she does not use 

the paths very often now – in addition she has asthma. 
 
 Mr Mold said that he still walks occasionally during fine weather. 
 
 They both believe that they have a right to use the path.  Mrs Mold said “we just 

used it”.  Mr Mold commented that the sign on the open area when leaving the lane 
from Heolgerrig suggests that the public use it. 

 
 Mrs Mold said that no one has ever been there to stop people using the paths and 

her husband stated “there has only been the one occasion a few years ago when the 
lane was blocked off”.  Both Mr & Mrs Mold stated that the route has always been 
clearly defined and that the route has always been the same. 

 
 Mr Mold’s evidence covers the period between 1965 and 2007. 
 
 Mrs Mold’s evidence covers the period between 1965 and 2007. 
 
1.3b(12)Mr Tony Chaplin stated that he had used this route regularly until ill health 

prevented him from doing so. He often used this route as a section of one of several 
circular walks which commenced and terminated at Heolgerrig.  

 
He stated that most of his walks have been within the 1966 Colliers Row site. He has 
lived close to this area since 1963 and has used this and many other routes regularly 
since then. 

 
Mr Chaplin maintains however, that he hasn’t been on the Merthyr Village Site since 
it was fenced off. He stated that he had said he would support the Coal Authority 
until the remediation scheme which took the railway arch etc into account was 
developed. 

 
Mr Chaplin also has health problems and difficulty with walking now. 

 
Mr Chaplin’s evidence covers the period between 1963 and 2007. 

 



 
 

1.3b(13)Mr Gerald Foley telephoned explaining that personal circumstances prevented him 
attending for interview but subsequently submitted further written evidence. He has 
used both Cyfarthfa 33 and 34 since summer 1984 when he moved to the area. He 
further stated that over the two and a half years prior to the claim date he walked the 
route daily and twice on weekends; prior to this he had used it at least once a week 
with his wife and family who also used these routes to access other paths to the 
south. 

 
Mr Foley gave specific evidence for Cyfarthfa 33 but pointed out that this evidence 
also relates to the routes on the Waun to the south as he and his family use 
Cyfarthfa 33 to access these routes – including Cyfarthfa 34. 

 
Mr Foley’s evidence covers the period between 1984 and 2007. 

 
1.3b(14)Mr Tony Cousins stated that he uses a number of circular routes and this route is 

part of these. He states that he walks, 
 

“sometimes up to Heolgerrig Road past the school. I sometimes cut through to 
the Chapel on this walk. These are the main ones which I use regularly – it 
varies day by day but I go every day and have done so for the past 23 years.  
I guarantee I use the ones described at least weekly.” 

 
He feels that it is very important that PRoW should be kept open to encourage 
people to exercise, to give access to areas which are naturally beautiful and it would 
be a shame if people were stopped from using them. He continued, 

 
“These are the main ones which I use regularly – it varies day by day but I go 
every day and have done so for the past 23 years.  I guarantee I use the ones 
described at least weekly. 

 
I will continue to walk there – and I am only one of a number of people who 
still walk there. I have never seen anyone there to tell me not to, and have 
never seen a change anywhere on the land and I walk it all the time. 

 
People who I’ve spoken to and who have lived here for many years, families 
who have been brought up there say there have always been rights of way.” 

  
He believed he had the right to use these routes because he had been led to believe 
that they are registered rights of way by people who have lived in Heolgerrig all their 
lives.  

 
Mr Cousins’ evidence covers the period between 1986 and 2009. 

 
1.3b(15)Mr Elwyn Rees stated that he had been brought up next door to Mrs. Charlotte 

Connolly at Lower Colliers Row and lived there for 32 years before moving to 
Heolgerrig. He stated that he thought himself fortunate to have been brought up in 
this lovely area and had the whole of what local people now refer to as the Merthyr 
Village site as a playground. He has not walked as much as previously over the last 
3 to 4 years but both he and his wife have used the majority of the footpaths for 
family walks on the Merthyr Village Site regularly before that. Both stated that they 



 
 

have walked on the Melincanaid Parish Road and on all of the footpaths to the north 
of it. 

 
Mr Rees said that he read comments in the local paper about dangerous shafts on 
the site, but to him, the only dangerous holes were those sunk by miners during the 
1926 strike and as children they all got to know the dangerous ones; there are none 
on the footpaths. He also pointed out that the deep vents and shafts have been 
covered in reinforced concrete – his father-in-law and Eddie Thomas had been 
involved in this (Mr. Eddie Thomas owned land at West Merthyr). 

 
Mrs Rees confirmed that they used to walk on certain paths regularly – just going out 
for a walk with their children and later their grandchildren.  

 
Mr and Mrs Elwyn Rees stated that they use Gulley Nanni (Cyfarthfa 33) to access 
the Waun on Cyfarthfa 34 and further routes to the south, often as part of a circular 
walk.  

 
Mr and Mrs Rees agreed that they had just been happy walking on the site, with no 
thought of danger. When going for a walk they just followed the footpaths so would 
find it difficult to pin down which they use as they use ones in addition to those on 
the map; they use so many. They have always thought they had a right to walk on 
these paths and no one has ever challenged them, Mr. Rees saying,  

 
“I didn’t even think about having a right. I walked there as a child and for the 
last 75 years”. 

 
Mr Rees said that he knows every thing about the area and the only complication is 
the Merthyr Village land which has been fenced off. 

 
“I was involved in an inquiry over 40 years ago when Lower Colliers Row was 
demolished by the NCB Opencast Coal Executive without any consideration 
of preserving these unique mining cottages. It should be noted that these 
cottages were so historically important that a number of them were re-built at 
the National Folk Museum. 

 
At that time we were represented by Alun Talfan Davies QC who described 
the area in question as the ‘only green backcloth of Merthyr’. 

 
During the passage of time (40 years), this natural woodland area has 
become an even more unique and attractive ‘green backcloth of Merthyr”. 

 
In reply to the questions on the evidence form, both stated that they have never 
asked or thought that they needed permission to walk there; they have always 
walked on the same tracks which have been clearly defined; they do not know of any 
signs on the routes and no one has ever stopped them - or anyone else - from using 
these routes. 

 
Mr Rees added, 

 



 
 

“I have seen thousands of people using these routes, when I rode or drove on 
these routes I saw others doing the same. I sometimes take the car as far as 
Ynysfach and walk up but I don’t walk as I used to because of health 
problems”. 

 
Mr Rees added that because of the great natural and built beauty of the area the 
public should continue to have access to it all. 

 
Mr Rees’ evidence covers the period between 1935 and 2008. 
Mrs Rees’ evidence covers the period between 1955 and 2008. 

 
1.3b(16)Mr Clive Thomas, local amateur historian /industrial archaeologist stated that he 

has used this route. It is a means of access to the ruins of Cwm Glo Chapel. He has 
used the route since the 1970s. 

 
1.3b(17)Mr Colin Davies stated that since moving to Heolgerrig some 42 years ago, he has 

used many of the claimed PRoWs  - including this one - on a daily basis until fencing 
was installed some 12 to 18 months previously to close in the land in the ownership 
of Merthyr Village Limited. He said, 

 
“I would add that I have walked all these routes for the purpose of recreation 
and walking my dog, I have never been stopped from using any of these 
routes, however, I have walked these routes less frequently in the last 12-18 
months following the erection of the fencing. 

 
I would also add that whilst walking I frequently see other people using the 
routes I have mentioned above”.                   

 
Mr Davies’ evidence covers the period between 1967 and 2009. 

 
1.3b(18)Mr John Gamlin also uses a number of the claimed routes for daily walks, often 

with Mr. Colin Davies and Mr David Price. He gave evidence of regular use of this 
route which he uses to access other routes to the south, often as a section of a 
circular walk. 

 
Mr Gamlin’s evidence covers the period between 2003 and 2009. 

 
1.3b(19)Mr David Price also uses a number of the claimed routes for daily walks, often with 

Mr Colin Davies and Mr John Gamlin. He gave evidence of regular use of this route 
which he uses to access other routes to the south, often as a section of a circular 
walk. 

 
Mr Price’ evidence covers the period between 1970 and 2009. 

 
1.3b(20)A number of people have given evidence of use of this route as a means of access 

to the ruins of Cwm Glo Chapel. Mr David Price and Dr and Mrs Jones have 
submitted photographs of two services which have been held at Cwm Glo Chapel 
and one of the lay preachers, Mr Jeff Leysion, also asked that his name be included 
as someone who has used this and many other claimed paths on a regular basis; he 
also used this route to access Cwm Glo Chapel when the services were held there. 



 
 

 
1.4 Landowners and Other Parties – Interviews and Written Observations and 

Objections 
 

1.4(a) Representatives of the owners, Mr John Walters and Ms Anne-Marie Price, 
discussed this claimed route and notes taken at this meeting state: 

 
“This goes through streams with very steep banks. Access is over a locked 
gate (sign there too)”. 

 
1.4(b) Mrs Misslebrook (tenant and representing her brothers) wrote, 
 
  “Cwm Glo Road to Pencaedcae Cottages 

As “D”, they would have to go over a locked gate or farmers access only stile”  
Mrs Misslebrook (representing her brothers and Mr David Evans) stated at interview 
that a section of this route was washed out during the Boxing Day floods 1979. Mrs 
Misslebrook’s comments in reply to notes written at this interview included, 

 
“ Claimed ROW LA Map – 101/166x – served Map A763/4/1 66 Cwm Glo 
Road to Pencoedcae Cottages (Jan 2006) 
As noted in meeting 

 
Additional comments 
Route starts on the other side of a locked gate and a stile marked farmer 
access only, route comes to a dead end. Therefore I request that the route be 
struck from consideration”. 

 
1.5 Other Evidence In Relation To This Route 

 In an interim report to MTCBC on the condition of the Merthyr Village Site, March 
2009 Halcrow state: 

 
“The site inspections were completed at the end of last week and we have made a 
comprehensive inspection particularly from the most apparent tracks /paths that exist 
on the site. During our visit it was apparent that the site is still used extensively by 
walkers and more locally by trail bikes. In addition, a few horses and sheep were 
also on the site. Based on our inspections we remain of the opinion that the site can 
be zoned from a hazard point of view”.   

 
 They have also carried out a site visit and formed their opinion that the route around 

the farmyard exists. 
 
 Meetings concerning hazards on the site were held between the Coal Authority, 

Merthyr Village Ltd. And MTCBC Officers following the last Public Inquiry.  The Coal 
Authority decided to fence off the land.  It is known that members of the public cut 
sections of this fence in order to gain access to the site and use routes which are the 
subject of this Report. 

 
 The Coal Authority also fenced across the legal Bridleway, Cyfarthfa 9.  An 

Emergency Closure Order was placed on this route for three weeks but the owners 



 
 

refused to request an extension of the Order.  MTCBC therefore requested the 
removal of the fence blocking the bridleway. 

 
This route runs through a Site of Special Scientific Interest and a candidate Site of 
Interest for Nature Conservation. 

 
 This route is within an area of Open Access Land which has been subject to a 

Restriction Order since summer 2006.   
 
C. ASSESSMENT 
 
1.0 This assessment is to assist Councillors in determining the application before them 

today; an application to modify the Definitive Map and Statement by adding Cyfarthfa 
35 and the route around the farmyard, Cyfarthfa 139. 

 
2.0 Status 
 
2.1 PRoW can be claimed as a Footpath, Bridleway, Restricted Byway or BOAT.  
 
2.2 This route has been claimed as a footpath. 
 
2.3 Officers must investigate the claim at the highest status substantiated by the 

evidence; the investigation could conclude that the route does not exist. 
 
2.4 They have considerable evidence of this route as a footpath. 
 
2.5 Due to the user evidence and the documentary evidence, this route is presented to 

you for consideration under two sub-sections of Section 53(3) of the Wildlife and 
Countryside Act 1981; namely Section 53(3)(b) [long user] and Section 53(3)(c)(i) 
[historic]. 

 
3.0 Period of Use to be Considered 
 
3.1 A claim under long-user requires the criteria of certain sections of the Highways Act 

1980 to be met, i.e. public use over a period of a minimum of twenty years and no 
statutory action by the landowner to deny the existence of the PRoW. 

 
3.2 The landowner has not submitted a statement / statutory declaration / map under 

S.31 (6) of the Highways Act 1980 to the Council or erected a notice on site stating 
that the route is not to become a Public Right of Way.  

 
3.3 Councillors will note from the Report before them that the path has been enjoyed by 

the public as of right and without interruption for a full period of twenty years and the 
way deemed to have been dedicated as a highway, as there is insufficient evidence 
that there was no intention during that period to dedicate it. 

 
3.4 In the absence of any challenge to the right of way in question the normal period 

looked at for the purpose of the establishment of the right of way for long user is 20 
years prior to the date of the application itself. In this case Officers consider that it 



 
 

would be the period between 8th January 1983 and 7th January 2003; extensive user 
evidence exists for this period.  

 
3.5 During the relevant period for consideration the route has been available for public 

use. 
 
4.0 The Line of the Route 
 
4.1 The entire route is clearly discernable on the ground.  
 
4.2 The route around the farmyard is clearly discernable on the ground. 
 
4.3 It is clear that this is a major route which is used as a means of accessing Open 

Access land and also a large number of other claimed PRoWs.  
 
5.0 Historical and Other Evidence 
 
5.1 The route has been depicted on a number of document and cartographic sources. 
 
6.0 Maps and Aerial Photographs 
 
6.1 Depiction of this route on the various maps as described in the body of this Item 

indicates that a track/path existed at that particular time; it is not indicative of public 
rights on the route. It is, however, evidence of the existence of the track / path and 
the way in which this claimed route links with other routes. 

 
6.2 Depiction of the route on aerial photographs is evidence of the existence of the route 

and of usage – although the available photographs are all taken in the summer and 
foliage may obscure sections of the route. 

 
7.0 Planning Applications and Local Authority Evidence 

 
7.1 The land has been the subject of a number of planning applications for open cast 

mining which were either withdrawn or were refused at Public Inquiry. More 
specifically, the majority of this route (with the exception of a very short section 
through Gelli Du farmyard) were subject to a request for suspension under 
associated applications in 1966 and 1970. 

 
7.2 Although Merthyr Tydfil Borough Council did not have a Definitive Map or Statement 

at any of those times, nevertheless, the NCB and its successors recognised this 
route (F and H) and thirty one others –to such a degree that this and they were made 
the subject of legal applications to suspend in 1966 and 1970. 

 
8.0 User Evidence 
 
8.1 Councillors are requested to take into account user evidence described above. 
 
8.2 Twenty four people have given extensive evidence of use of this route for recreation 

and leisure as a footpath, one as a BOAT and two people have stated that they have 
ridden on it. 



 
 

 
9.0 Landowners and Other Interested Parties 
 
9.1 Councillors are also requested to take into account the representations made by 

Merthyr Village Ltd., their representatives and tenants which are set out previously in 
Item 1 of the agenda. 

 
9.2 The landowners and tenants complain that they are unable to evaluate the claim 

accurately as they were not given contact details of the claimants. This was in line 
with data protection but officers have now been advised that from this stage in the 
procedure, all details can be made public if requested. 

 
9.3 Landowners and the Coal Authority have consistently expressed health and safety 

concerns. Whilst their importance is recognised, these cannot be taken into 
consideration when determining this Application. Representatives of the owners 
expressed concern over the erosion on the route; again, this cannot be taken into 
consideration when determining this Application. 

 
9.4 E.T.Landnet on behalf of Merthyr Village Ltd. 
 
 The 1966 NCB Map together with the other maps examined and the user evidence 

clearly demonstrate that this route existed. Councillors are also reminded that at this 
stage there was no requirement for the County Borough to maintain a register of 
PRoW as the County Borough was exempt from the requirements of the National 
Parks and Countryside Act 1949. 

 
 With regard to their comments concerning the 1951 document, it is accepted that this 

is a multi-part process in the development of the Definitive Map and Statement, and 
subsequent investigations have revealed via user evidence and documentation that 
the route exists. 

 
 The site is not remote; it lies adjacent to the built-up areas of Heolgerrig, Ynysfach, 

Rhyd y Car and Abercanaid. 
 
 This route was used for recreation and leisure during the period of occupancy of the 

houses and farms. The last house was demolished in 1965 /66 which allows for 
usage as of right for a period in excess of forty years. 

 
The last mine in this area was closed in the 1950s but the majority of the industrial 
workings on this site were closed in the late 1890s, early 1900s. Even allowing for 
the closing of the last mine, this still allows for usage as of right for a period well in 
excess of fifty years. 

 
 Councillors may wish to consider the allegation made by ET Landnet in assessing 

the evidence given by Councillors of the public as discussed in Item 1. Officers 
disregard any comments which do not relate to PRoW. 

 
 Councillors will bear in mind that the evidence both from historic records and from 

witnesses who have actually used the way is consistent one with another and that 
this is not a case where the registration depends on one strand of evidence only. 



 
 

 
 The claim has been assessed in line with the requirements laid down under the 

relevant legislation. 
 
9.5 Tenants of the land within Merthyr Village ownership have made a number of 

observations. Many issues they have raised cannot be taken into consideration when 
determining this Application, for example, they too have raised concerns about 
health and safety. 

 
D. SUMMARY 
 
 Councillors will note from the Report before them that the path has been enjoyed by 

the public as of right and without interruption for a full period of twenty years and the 
way deemed to have been dedicated as a highway.  There is insufficient evidence 
that there was no intention during that period to dedicate it. 

 
1) Status: 

 
Officers have presented historic as well as user evidence for the existence of 
this route as a BOAT, bridleway and a footpath. 

 
Mr. Phelps’ evidence of use as a BOAT is insufficient to show usage as a 
Boat.  

 
Evidence of equestrian use is also insufficient for bridleway status. 

 
Officers therefore present this route for determination as a footpath. 
 
Officers also present the route around the farmyard for determination as a 
footpath. 

 
2) Period of use 

 
 Officers consider that the evidence above establishes the existence of the rights now 

claimed, viz. over the relevant period and at all material times before it.        
 

Taking all the above into account and in conjunction with the historical evidence, the 
interviews with claimants, tenants of the land, local people, landowners and other 
interested parties, and having taken into account the information received from 
interested parties both prior to and post the Investigation Report, it is evident that a 
right of way does exist over this route. 

 
It is concluded that on the balance of probabilitie s all the requirements of S. 
31(1) and (2) Highways Act 1980 have been met for t he route included on the 
application. It is considered that a presumption of  dedication has arisen and 
that this presumption has not been rebutted by suff icient evidence of lack of 
intention to dedicate by the landowner of any part of the route. An Order to 
modify the Definitive Map and Statement could there fore be made under S 53 
(3)(b) Wildlife and Countryside Act 1981. 

 



 
 

Although the claim is based on presumed dedication under Section 31, Highways 
Act 1980, the Council has a duty to research any other relevant evidence. 

 
This now brings into play consideration of this route under Section 53(3)(c)(i) Wildlife 
and Countryside Act 1981.  

 
All relevant evidence must be reviewed. 

 
Once the way is established as a way open for public use the maxim “once a 
highway, always a highway” pertains and subsequent obstructions of the highway 
are unlawful. It is Officers’ view here that this highway was established long before 
modern times and therefore continues to be a highway despite any subsequent 
obstructions.  

 
 Taking the above into account, an Order to modify t he Definitive Map and 

Statement should therefore be made under S.53(3)(c) (i) Wildlife and 
Countryside Act 1981. Officers are satisfied that t he requirements of S.53 
(3)(c)(i) have been met and that the Public Right o f way exists. 

 
Your officers therefore recommend that footpaths be recorded on the Definitive Map 
and Statement as depicted on the Plan, Appendix 4 and described above. 

 
E. RECOMMENDATIONS 
 
 Taking into consideration all of the evidence which has been provided, Councillors 

are asked to confirm:- 
 
 1) In respect of Cyfarthfa 35  Either 
 

1. a) That on the balance of probabilities there is sufficient evidence to 
support that the route marked with a bold line A-B-C-D on the plan on 
Appendix 4 has been used for such period so as to raise presumption 
that it has been dedicated as a Footpath, and that the evidence has not 
been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a Definitive Map 

Modification Order to show it as a Footpath. 
 

 c) To approve the confirmation of the Definitive Map Modification Order 
 made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn.   

 
 d) If any objections or representations are made within the prescribed 

 period and not subsequently withdrawn then to refer the relevant Order 
 to the Planning Inspectorate for determination. 

 
 Or 
 



 
 

2. In rejecting (1) above and deciding that on the balance of probabilities 
insufficient evidence has been provided in support of the application to record 
the claimed Right of Way, to advise the applicant that their application has 
been rejected and that they may appeal, in writing, against the decision of the 
Council to the Planning Inspectorate within 28 days from the date of the 
decision letter.   

 
 2) In respect of Cyfarthfa 139 Either 
 

1. a) That on the balance of probabilities there is sufficient evidence to 
 support that the route marked with a dashed line between Points B & C 
 on the plan on Appendix 4 has been used for such period so as to 
 raise  presumption that it has been dedicated as a Footpath, and 
 that the evidence has not been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a Definitive Map 

 Modification Order to show it as a Footpath. 
 

 c) To approve the confirmation of the Definitive Map Modification Order 
 made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn.   

 
 d) If any objections or representations are made within the prescribed 

 period and not subsequently withdrawn then to refer the relevant Order 
 to the Planning Inspectorate for determination. 

 
 Or 
 

2. In rejecting (1) above and deciding that on the balance of probabilities 
insufficient evidence has been provided in support of the application to record 
the claimed Right of Way, to advise the applicant that their application has 
been rejected and that they may appeal, in writing, against the decision of the 
Council to the Planning Inspectorate within 28 days from the date of the 
decision letter.   

 
Councillors are recommended to approve the making of the relevant Order as set out in 1 
and 2 above. 
 
 
GARETH CHAPMAN 
DEPUTY CHIEF EXECUTIVE AND 
DIRECTOR OF CUSTOMER CORPORATE SERVICES 
  
 


